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The Unique Role of Counsel for
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[l corporations
need experi-
enced counsel to
serve their needs.
Smaller organiza-
tions typically hire lawyers from
time to time as necessary, while
larger ones tend to be advised
on a regular basis by in house or
external counsel. The basic legal
principles governing traditional
organizations are familiar to
most judges, lawyers and even
non-legal professionals.
Religious organizations, on
the other hand, are grounded
in ecclesiastical doctrine and
traditions, and therefore treated
differently by the law. It is not
unusual for even the most expe-
rienced jurists and sophisticated
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lawyers to be perplexed by the
unique treatment of certain well-
established corporate principles
and policies in the context of
religious organizations. Seg, e.g.,
Barry Black and John Madden,
“Exceptions and Exclusions
Benefit Religious Institutions
and Clergy, New York Law
Journal (Sept. 13, 2017); Barry
Black and Christopher Byrnes,
“Religious Organizations Differ
From Other Nonprofits—Here's
Why That Matters,” New York
Law Journal (Aug. 30, 2023).
Lawyers advising churches,
whether in house or as outside
counsel, should be substantially
familiar with the legal concepts
and principles that underlie

much of the lawyer's work for
religious organizational clients.

Coexisting Dual Entities

All religious organizations,
including houses of worship
and religious schools, seminar-
ies and charities, exist as part
of a religious mission, and are
designed to achieve a religious
objective. They are guided by
religious doctrine and subject
to tenets of faith. When an
unincorporated religious “soci-
ety” or "association” chooses
to incorporate under the secu-
lar laws of a state, it subjects
itself to certain statutory rules
and conditions. But the First
Amendment requires that the
underlying religious doctrine
and rules remain intact.

In short, “the society itself is
incorporated” and “the previous
voluntary association is merged
in the corporation, so far as its
secular affairs merely are con-
cerned.” Robertson v. Bullions,
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11 N.Y. 243, 247 (1854). The
religious association continues
as before, unimpeded by the cor-
poration’s statutory obligations.

Any statute governing a reli-
gious organization, such as New
York's Religious Corporations
Law (RCL) is constitutional only
to the extent it does not supplant
the religious association’s under-
lying doctrine. The U.S. Supreme
Court invalidated an entire sec-

Lawyers advising churches,
whether in house or as
outside counsel, should

be substantially familiar
with the legal concepts
and principles that underlie
much of the lawyer’'s work
for religious organizational
clients.

tion of the RCL for just this
reason, holding that Section 5-C
“directly prohibits the free exer-
cise of an ecclesiastical right.”
The court declared that “[o]urs is
a government which by the ‘law
of its being’ allows no statute,
state or national, that prohib-
its the free exercise of religion.”
Kedroff v. St. Nicholas Cathedral
of Russian Orthodox Church, 344
U.S. 94, 119-20 (1952).

The dual-entity structure gives
rise to peculiar, complex and
often highly nuanced legal treat-
ment of religious institutions. Like
secular organizations, religious

corporations sign contracts to
receive goods and services from
commercial entities. They buy,
rent or use real estate for wor-
ship and ministry, and hire clergy
and staff. Because the law treats
religious organizations differ-
ently from secular organizations,
counsel should be prepared to
confront legal challenges com-
petently and effectively.

Litigation

Litigation is almost unavoid-
able for institutional clients,
both religious and secular. If an
institution signs contracts; buys,
sells, rents or occupies real
estate; or hires and fires employ-
ees, then sooner or later it will
find itself in a legal dispute.

Counsel for religious organi-
zations walk into a courtroom
armed with significant legal
advantages when compared to
secular clients.

Foremost among these
advantages is the “ecclesiasti-
cal abstention doctrine,” which
restricts courts from interfering
with or determining religious
disputes. Under this age-old
doctrine as developed by the
U.S. Supreme Court, courts are
prohibited not only from decid-
ing doctrinal questions but also
from interfering in a church’s
internal governance.

Courts are also bound to “defer
to” the decisions of a religious
body’s highest ruling authority,

which protects its right to gov-
ern itself and its members. Reli-
gious institutions are well served
when their counsel is practiced
in these doctrines and prepared
to invoke them in a wide vari-
ety of situations, including gov-
ernance challenges, real estate
transactions, employment deci-
sions, and contract disputes.

In a related doctrine, religious
institutions enjoy substantial

Because the law treats
religious organizations
differently from secular
organizations, counsel
should be prepared to
confront legal challenges
competently and
effectively.

advantage in the employment
context with the “ministerial
exception” to federal antidis-
crimination laws. The Supreme
Court has recognized that the
Free Exercise and Establishment
Clauses of the First Amendment
protect the freedom of religious
employers to fire and hire their
ministers, serving as affirmative
defenses to complaints filed by
ministers under antidiscrimina-
tion laws, such as Title VIl of
the Civil Rights Act of 1964 and
the Americans with Disabilities
Act. See Hosanna-Tabor Evan-
gelical Lutheran Church & School
v. EEOC, 565 U.S. 171 (2012).
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The heart of this exception
is that the church retains sole
authority to select and control
who will minister to the faith-
ful—a matter strictly ecclesiasti-
cal. The court has declined to
adopt a rigid formula in defin-
ing “minister” for this purpose,
considering instead a variety
of circumstances and condi-
tions—even a religious organi-
zation’s job description, as part

Wise governance and
corporate practices can
help prevent painful,
expensive, and costly
litigation, such as
uniquely drafted articles
of incorporation, bylaws,
employee handbooks and
internal policies.

of the analysis. See Our Lady of
Guadalupe School v. Morrissey-
Berru, 591 U.S. __, 140 S. Ct.
2049 (2020).

Of course, an ounce of preven-
tion is worth a pound of cure.
Wise governance and corporate
practices can help prevent pain-
ful, expensive, and costly litiga-
tion, such as uniquely drafted
articles of incorporation, bylaws,
employee handbooks and inter-
nal policies.

Corporate

The dual-entity nature of a
religious organization means

that its system of governance
is fundamentally different from
that of traditional for-profit and
not-for-profit corporations. To
begin with, a certificate of incor-
poration under the RCL is not
filed with the Department of
State, but with the county clerk
in the county where the mem-
bers of the religious association
worship.

Section 5 of the RCL provides
that the “trustees of every reli-
gious corporation shall have the
custody and control of all the
temporalities and property, real
and personal, belonging to the
corporation,” but the trustees
are compelled to “administer
the same in accordance with
the discipline, rules and usages”
of the “ecclesiastical governing
body, if any, to which the corpo-
ration is subject.”

The role of the trustees as
set forth in corporate bylaws
must fully comply with the let-
ter and spirit of the RCL and
the well-established jurispruden-
tial prohibition against trustees
in any way interfering with or
usurping the role of the spiri-
tual entity. Nor can members
of the spiritual body engage in
unauthorized activity delegated
exclusively to the organization’s
corporate representatives.

Lawyers who provide corpo-
rate advice to religious orga-
nizational clients  should
incorporate the unique legal

principles pertaining to religious
organizations as reflected in
related judicial decisions. Con-
versely, transactional counsel’s
attention to meaningful detail in
good religious corporate gover-
nance should enhance the cli-
ent’s litigation posture. Getting
a client's corporate governance
house in order can often help
head off litigation altogether, or
at least reduce the cost and time

Getting a client’s corporate
governance house in order
can often help head off
litigation altogether, or at
least reduce the cost and
time spent in litigation.

spent in litigation.

But counsel should be up to the
challenge of getting corporate
governance “right” for a religious
institutional client irrespective
of litigation needs. Religious
institutions and associations
are bound by the highest moral
and ethical standards, and their
internal governance deserves
no less principled attention and
scrutiny. They should take great
care in considering whether to
accept the generous offers by
well-intentioned, oftentimes
highly skilled, attorneys, accoun-
tants, and other professionals,
to provide pro bono services,
unless those professionals
are independently studied and
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experienced in working with the
principles of religion law.

Counsel, particularly in house
counsel and general counsel,
should be equally circumspect
in referring to the organization
outside professionals. For exam-
ple, not all accountants are well-
suited for working with religious
organizations. Consider that the
2023 Church & Clergy Tax Guide
by Richard R. Hammar, J.D.,
LL.M., CPA, a leading, annually
updated treatise on the issue of
taxes alone, contains 667 pages
and covers a seemingly endless
list of issues unique to religious
corporations. Accounting firms
experienced and learned in the
many unique applications of tax
law to religious organizations
are hard to find, but crucial for
organizations that want to “get
it right.”

Because federal and state
authorities take a keen interest
in ensuring that religious orga-
nizations, like other nonprofits,
are well governed and truly oper-
ating for religious purposes to
benefit the communities they
serve, counsel should be on top
of all the laws, regulations and
sub-regulatory guidance that
govern every stage of a nonprofit
organization’s life: campaign
intervention, lobbying, federal
and state campaign finance law,
state charitable solicitation law

and corporate and board gover-
nance, to name just a few.

Itis alltoo common for religious
clients to have poorly drafted
governing documents and to be
plagued with substandard gov-
ernance. In New York, the RCL
provides great detail for how dif-
ferent churches and church orga-
nizations are to conduct their
corporate activities, carefully and
painstakingly reflecting the rele-
vant religious traditions. Counsel
should be intimately familiar with
these requirements, including
related current judicial rulings,
to keep the organization running
smoothly and properly, and pre-
vent the time, pain and costs that
would result from future disputes
or litigation.

Counsel should regularly revise
and update governing docu-
ments and organizational poli-
cies to assure the corporation
functions in accordance with the
law and religious doctrine while
providing maximal protection
against legal challenges.

In doing so, counsel should be
focused on the relative roles of,
and interplay between, the orga-
nization’s spiritual and corporate
bodies; assuring that a religious
corporation “controls” an educa-
tional institution and is therefore
entitled to an exemption from
Title IX of the Education Amend-
ments Act of 1972; shoring up

and protecting the organiza-
tion’s claim for tax-exempt sta-
tus under Section 501c3 of the
Internal Revenue Code; support-
ing the organization’s claim for
property tax exemption under
state laws like the New York Real
Property Tax Law; and firmly
setting forth the ecclesiastical
nature of church governance,
discipline and other proceed-
ings to protect the organization
against legal challenge.

Conclusion

Serving as effective counsel for
a religious organization is unlike
the attorney'’s role in representing
traditional corporations. To be
sure, counsel should be generally
familiar with tax, contracts, com-
mercial real estate, and employ-
ment law. But the attorney also
should be versed in First Amend-
ment jurisprudence. This well-
developed and highly nuanced
body of law affects virtually every
aspect of a religious organiza-
tion's day-to-day operations and
provides counsel with a variety
of constitutionally unique swords
and shields. Counsel for a reli-
gious organization should have
keen appreciation and enthusi-
asm for how these bedrock legal
principles protect the client's
ability to live its faith and fulfill
its mission while fully complying
with the law.
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